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National Standards to Prevent, Detect, and Respond to Prison Rape
Dear Attorney General Holder,
On behalf of the Juvenile Justice Coalition (of Ohio), we submit these comments recommending changes to the Department’s draft regulations  for the prevention, detection, response, and monitoring of sexual abuse in custody and responding to questions posed for public comment. 
Until the passage of the Prison Rape Elimination Act (PREA) in 2003, federal law did not clearly recognize that children in detention and correctional settings were particularly at risk of sexual abuse. Yet findings from recent Bureau of Justice Statistics (BJS) surveys demonstrate that youth are at the highest risk of sexual victimization compared to other populations. 
The Juvenile Justice Coalition (JJC) has had a history of juvenile justice reform efforts in Ohio and advocacy for children in Ohio’s juvenile correctional facilities.  We regularly visit the facilities and have first-hand knowledge of the conditions of confinement.  Ohio is under a five-year Stipulation Agreement as a result of the S.H. vs. Stickrath lawsuit (attached). The Stipulation Agreement addresses conditions of confinement in areas such as mental health, medical, dental, education, unit programming, the procedure for managing resistant youth and the use of seclusion.  The lawsuit was filed due to issues included in PREA.  
The Department’s draft regulations have the potential to improve the safety of children involved in the justice system. They reflect pragmatic approaches to a complicated problem, but we believe that the standards still need improvement in order to reflect the nature of juvenile facilities and to protect youth from harm. 
We urge you to incorporate our proposed changes, identified below, to the draft regulations in order to reflect the special needs of incarcerated youth and ensure the effectiveness of this regulatory approach. Thank you for your consideration.
Sincerely, 
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Sharon Weitzenhof, Executive Director

Juvenile Justice Coalition (of Ohio)

P.O. Box 477

Bath, OH 44210-0477

330-666-8596

www.juvenilecoalition.org
COMMENTS ON SPECIFIC STANDARDS AND ISSUES

Language
Sexual Harassment
Various provisions of the draft regulations exclusively address sexual abuse, but should also address sexual harassment.  Under the definition of sexual harassment included in the Department’s draft regulations, some behavior that most states would consider to be child abuse is termed sexual harassment.  Sexual harassment is left out of the coverage of most provisions of the Department’s draft regulations, even though it presents obvious harms to children.  We recommend including sexual harassment in the regulations regarding:  reporting duties and training of staff, guidelines for investigations, timelines for filing grievances, confidentiality requirements, protection against retaliation, agency data collection, and several others in order to clarify the responsibilities of the various stakeholders and better protect the safety of youth.
§ 115.6 Definitions related to sexual abuse
As written, the definition of “sexual abuse” requires proving the subjective intent of the perpetrator with respect to incidents involving intentional touching.  Adding an intent element to the definition would exclude conduct that is sexual abuse from coverage under these standards and would make it much more difficult to prove sexual abuse, requiring agencies to investigate and make findings about the perpetrator’s state of mind.  If the Department has concerns regarding situations in which staff members intentionally make contact with residents in accordance with an agency’s policies and procedures, such as during use of an approved restraint technique or body cavity search, the Department should adopt the NPREC’s recommended definition of staff-on-resident abuse which excludes touching related to official duties.  However, the Department should strike the language related to the intent of the perpetrator. 
Youth in adult facilities

We applaud the Department’s general recognition that youth are different from adults cognitively and socially, and therefore need special protections.  The NPREC’s report found that “[m]ore than any other group of incarcerated persons, youth incar​cerated with adults are probably at the highest risk for sexual abuse.”  Adult facilities housing youth face a dangerous dilemma, forced to choose between housing them in the general adult population where they face substantial risk of sexual abuse, or in segregated settings that can exacerbate mental health problems.  The Department should prohibit placing youth in adult jails and prisons to reduce the sexual abuse of youth without subjecting them to harmful segregation or isolation.  
Staffing 

§ 115.311 PREA Coordinator

The draft regulations only require that agencies and facilities appoint a full-time PREA coordinator if the resident population is greater than 1000.  According to the Department’s Initial Regulatory Impact Assessment, this means that only 11 state juvenile systems will fall under this requirement.  As 12% of youth in juvenile facilities reported experiencing sexual abuse in 2009, the level of staffing commitment to coordinating PREA compliance required under the draft regulations would fall far below what is needed to implement the PREA standards in juvenile facilities adequately.  The final regulation should require that all agencies and facilities designate a PREA coordinator and allocate sufficient staff time to ensure the standards are implemented properly. 
§115.313 Prevention Planning: Supervision and Monitoring: Staffing

The draft regulation fails to require safe staffing of juvenile facilities.  By requiring that agencies develop staffing plans without ever requiring that agencies safely staff their facilities and then requiring agencies to plan for what to do if they fail to comply with their initial staffing goals, the draft regulation permits agencies to provide unsafe supervision levels.  We propose requiring compliance with the agency’s staffing analysis and eliminating the provision requiring agencies to plan for sub-optimal staffing.
The regulation also does not establish staffing ratios necessary to keep youth and staff safe.  The Department asks whether the PREA standards should establish minimum staffing ratios in juvenile facilities.  We propose establishing a minimum 1:6 ratio for supervision during awake hours and a 1:12 ratio during sleeping hours, recognizing the value of continuous, direct supervision in preventing sexual misconduct.
§ 115.331 Employee training
While we commend the Department’s recognition of the importance of training all employees working with youth, the draft regulations provide insufficient guidance for training employees regarding unique considerations pertaining to juveniles.  The regulation should additionally include the need for staff of juvenile facilities to receive training on:  (1) age of consent laws to ensure proper understanding of the limited circumstances under which voluntary sexual contact between juvenile residents constitutes abuse; (2) adolescent development to ensure better understanding of the characteristics, limitations, and behaviors of juvenile residents; (3) behavioral manifestations of trauma in youth and appropriate responses by adults; and (4) effective and professional ways to communicate with juvenile residents who are limited English proficient, deaf, visually impaired, or otherwise disabled, as well as those with limited reading skills, learning disabilities or cognitive or emotional limitations.
Resident privacy and safety:  LGBTI issues and cross-gender viewing

§ 115.314 Limits to cross-gender viewing and searches.
We are concerned that § 115.314 does not adequately protect transgender and intersex residents from unnecessary, abusive, and traumatic searches.  Even when conducted by medical professionals, touching a transgender or intersex resident’s genitals or requiring a resident to undress so the professionals can determine their genital status is unnecessary and inherently traumatic.  We strongly urge the Department to prohibit facilities from engaging in such searches.  In the very limited circumstances where this information is needed by a facility, it can be determined by asking the resident, reviewing the resident’s medical records or other files, or during routine intake medical examinations.
We also strongly urge the Department to include specific guidance as to how facilities should apply the restrictions on cross-gender searches to transgender and intersex residents.  The gender of the staff member assigned to search a particular transgender or intersex resident should be determined on a case-by-case basis.  As individual transgender and intersex residents may have different privacy and safety concerns, facility staff should ask such residents to indicate the gender of staff by whom they feel most safe being searched.  Facilities should accommodate these requests, regardless of whether the unit in which the youth is housed is designated for males or females.
Furthermore, the Department’s authorization of cross-gender viewing of residents in states of undress “incidental to routine cell checks” diminishes the scope and effectiveness of the Department’s intended limitation of cross-gender viewing.  In many facilities, residents change clothes, use the toilet, and sometimes wash in their cell areas.  The practice of officers viewing residents of the opposite sex at these times should be prohibited in non-emergency situations.
§ 115.342 Placement of residents in housing, bed, program, education, and work assignments
We are pleased that this regulation now prohibits agencies from placing LGBTI residents in segregated housing or isolation on the basis of such identification or status, as doing so deprives them of access to rehabilitative programming and essentially punishes them for who they are. 
While studies indicate that LGBTI residents are at high risk of sexual abuse, we are concerned that the draft regulation fails to acknowledge other studies demonstrating that LGBTI youth are not more likely to be abusive.  Without such a statement facilities may wrongly treat LGBTI status as an indication of potential sexual abusiveness based on bias or misconceptions. 

In addition, this regulation fails to include gender nonconforming appearance as a factor agencies must take into account when determining housing, bed, program, education, and work assignments for residents, even though gender nonconforming youth are often victimized because of their appearance.  Accordingly, gender nonconforming appearance should be added to this regulation.
Finally, the Department’s draft regulation does not provide sufficient guidance to agencies on making determinations for housing transgender or intersex residents and fails to include consideration of the resident’s views of his or her own safety.  Many facilities struggle with appropriate housing options for these residents and will solely look to the resident’s genital status.  Transgender and intersex residents are very vulnerable to sexual abuse if their safety needs are not considered in housing determinations.  We strongly encourage the Department to include specific guidance for facilities on what to consider when assigning a transgender or intersex resident to a facility or unit for male or female residents.

Isolation

§ 115.342 Placement of residents in housing, bed, program, education and work assignments

Under the Department’s draft regulations, facilities may isolate youth in their efforts to eliminate sexual abuse and violence.  Even short periods of isolation can have particularly negative consequences for youth, including raising the risk of suicide, exacerbating emotional and mental health needs, and depriving youth of programming, such as educational services.  Use of isolation must be used only when no other option is available to keep a youth safe, for limited time only until a more appropriate arrangement can be put in place.  The final regulation should limit isolation to no more than 72 hours and must ensure that youth enjoy the same privileges and opportunities as other residents if they are isolated for safety reasons.
§ 115.377 Disciplinary sanctions for residents


Similarly, the draft regulations do not place any restrictions on the use of isolation as a disciplinary sanction for youth who have engaged in the sexual abuse of another resident or non-consenting staff member.  The Department should explicitly limit the use of isolation to no more than 72 hours and ensure that youth receive daily visits from mental health or medical professionals.

Special needs

§ 115.315 Accommodating residents with special needs
The current standard does not require agencies to provide limited English proficient (LEP) youth and youth with disabilities with accommodations throughout the entire investigation and response process.  However, federal law and the Justice Department’s own regulations and guidance require that agencies make these accommodations.  We encourage the Department to ensure that LEP youth and youth with disabilities receive the same protections under the standards as other youth throughout the entire investigative and response process. 
Exhaustion of administrative remedies

§ 115.352 Exhaustion of administrative remedies
The draft regulations impose a short grievance timeline that ignores important developmental differences between adults and youth that may contribute to a child’s hesitancy to report abuse.  The short timeline not only prevents young victims from being protected through the administrative process; it also unreasonably restricts their ability to bring valid legal claims.  We propose incorporating the recommendations of the NPREC, which would impose no time limit for young victims to report abuse and would consider administrative remedies exhausted 90 days after making a report.  In the alternative, we propose extending the time for youth to 180 days to file grievances, and requiring the agency to consult with the youth and medical and mental health practitioners to determine if filing a grievance in the normal timeline would have been impractical.
Disciplinary sanctions for residents
§ 115.377 Disciplinary Sanctions for residents
The draft regulation addressing disciplinary sanctions for juvenile residents is problematic in that it (1) fails to provide guidance on appropriately responding to resident-on-resident voluntary sexual contact that is not legally consensual; and (2) includes a provision permitting facilities to condition the access to programming of a resident who has engaged in sexual abuse on participation in certain treatment.  The inclusion of the words “who is unable to consent or refuse” in the Department’s definition of sexual abuse requires juvenile facilities to treat some voluntary sexual activity between residents as sexual abuse if one or both residents could not legally consent under state law.  As a result, we are concerned that facilities will use the standards to target LGBTI youth who engaged in voluntary sexual activity for harsh sanctions and even prosecution based on disapproval of same-sex activity or related bias.  We understand that youth engaging in sexual activity in a facility may be disciplined under the facility’s rules, but do not believe that the PREA standards’ additional requirements should be applied to youth engaged in voluntary sexual activity with one another. 

 Further, withholding programming from juvenile residents for refusing treatment is unduly punitive and contrary to the purpose of the juvenile justice system.  In addition, positive incentives are generally more effective than punitive sanctions at encouraging youth to participate in treatment.  Accordingly, we urge the Department to remove this provision from the standards, as it has no place in effective juvenile justice service delivery. 
Auditing

§ 115.393 Audits of standards
Audits conducted by independent, qualified professionals are necessary to provide a credible, objective assessment of a facility’s safety.  The Department’s definition of “independent” – which allows the audits to be conducted by an entity that reports to the agency head or the agency’s governing board – is too broad and compromises the integrity of the auditing process.  The audit provision should require the auditing team to be completely separate from the agency being audited and have expertise in juvenile corrections and sexual violence against youth. 
Furthermore, the Department’s draft regulations leave unresolved critical details about oversight. The outside auditor should visit every facility during each triennial audit period.  If that is not possible, then a combination of for cause and random audits – all determined by the auditor – should be conducted at some facilities, along with review of policies, data, and other documents at all facilities.  Finally, the standards should require that auditors consider a facility’s staffing plans under PREA, an assessment of staffing ratios, and an assessment of the use of a PREA coordinator.
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